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ROAD TRAFFIC (VEHICLES) BILL 2007 
Consideration in Detail 

Resumed from 13 March. 

Debate was adjourned after clause 109 had been agreed to. 

Clause 110: Liability of partners and persons managing partnerships —  
Mr M.J. COWPER: Subclause (2) states —  

If a person who is a partner in a partnership is charged with an MDLR offence, every person who was a 
partner of the person at the time the offence is alleged to have been committed may also be charged 
with the offence. 

This has obviously arisen because of a particular occurrence. The reasonable steps defence is dealt with later in 
this bill. Can the minister give an example of where this has been a problem and why it needs to be addressed?  

Ms A.J.G. MacTIERNAN: What we are attempting to do here is very clear. We want to ensure that every 
person in the chain of logistics takes responsibility for what occurs in their operation. A partner in a business has 
an obligation to ensure that proper processes are put in place. The reasonable steps defence provides the 
opportunity for a person to show that he has behaved reasonably. A partner may be based in another state. The 
concept behind this legislation, and the interplay between the obligations of a partner and the reasonable steps 
defence, is designed to ensure that each person who is involved in the operation of a company takes 
responsibility for putting in place adequate safety measures. A partner will have a responsibility to ensure, as 
much as can reasonably be expected, that the operation can discharge its obligations. This provision is not 
unusual. We want to ensure that a partner with very few assets does not take the fall for an offence that is 
committed by another partner in the business operation. 

Mr M.J. Cowper: Do you know whether that has occurred, minister? 

Ms A.J.G. MacTIERNAN: It is commonsense. That is what we try to do with partnerships. We want everyone 
who is involved in the operation to give thought to this matter. That does not mean that everyone will need to 
oversee everyone else’s activities. It is about putting in place a set of operational practices that is designed to do 
the job. We want to ensure that no partners in a trucking company, or in a company that employs trucking 
companies, will be able to say that they did not know about their obligations. All the partners in an operation will 
be required to turn their minds to putting in place a set of business practices. Otherwise, this whole chain of 
responsibility could easily break down, because no-one would need to take responsibility. Each partner in a 
trucking operation will have a responsibility to ensure that a reasonable set of business practices is put in place. 
This bill is designed to change the culture on our roads. The same sort of culture already applies in our rail 
operations and in our mining operations. We are now belatedly bringing the road transport sector into that same 
culture.  

Mr M.J. COWPER: I acknowledge that what the minister is saying has some merit. However, I wonder 
whether we are trying to crack a nut with a mallet. Some provisions of the Criminal Code would deem people 
parties to offences. For argument’s sake, if a company had an earth moving operation taking gravel or road 
building material such as sand out of a pit, a partner in that company may well be located at another site. The 
partner who was onsite and trying to supervise the operation by taking all the steps he could reasonably be 
expected to take might have confidence in the other partner to manage the situation. I find it difficult why the 
minister would want to charge somebody under those circumstances in a remote location who did not have a 
direct input into the management of the loading of a vehicle. 

Ms A.J.G. MacTIERNAN: The reasonable steps defence requires a person, given his particular position in an 
operation, to have taken what steps would be considered reasonable in the circumstances. For example, if a 
partner was not physically running the day-to-day operations, what would be reasonable is that he had ensured 
that the operation had a compliance structure and that a compliance mechanism was in place. If we do not have a 
situation where all the partners in a business operation share that liability, then what could happen, and we would 
imagine would most likely happen, is that the majority of partners would simply say that they knew nothing 
about it and one person would be left with the responsibility. We would not effect that cultural change that this 
scheme is about introducing. The scheme is about introducing the same sorts of practices that we have in other 
high-risk industries. People do die on the roads. Other people get killed when they have collisions with road 
transport vehicles. We know that issues such as overloading and failure to comply with proper restraint practices 
can kill people. We know that. I acknowledge that the member for Avon has talked very powerfully about how 
failures in that regard had an impact on him. We are talking about pretty serious stuff here. We must start getting 
a culture within the trucking operations, and not just within trucking operations but with freight forwarders, the 
consignors, the principals and people selling fertiliser, in which they appreciate that they must put in place safe 
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operating practices. If someone is not the partner who is physically directing the operation, his reasonable 
defence step would require that he had put in place or had overseen decisions by the partnership that the 
structures were put in place and that there were sufficient personnel or suitably trained personnel in the operation 
who were capable of discharging that.  

Mr T.K. Waldron: So if someone showed that, he would not be responsible. 

Ms A.J.G. MacTIERNAN: No. What we are doing here is putting in place an obligation and a capacity to show 
that a person has discharged that obligation. The whole notion of the reasonable steps defence is that we did not 
simply rely on the provisions in the Criminal Code. We wanted to make it very clear that the sort of liability we 
were talking about was not “we have caught you”, because it was not about trying to trap people into an offence. 
We do not want to be charging anyone. We have already seen, certainly in the national companies and their 
operations in Western Australia, that this culture change is already taking place, because they know it is coming 
and they have seen what they have had to do in other states. We believe that it will occur here and that it will be 
for everyone’s benefit. It is about getting more sophisticated and putting in place reasonable procedures to ensure 
that people know what is on the load and can ensure that the load has been properly restrained.  

When we come to think of it, it is unbelievable that we have not had something like this before and that we have 
been content to have just the driver as the patsy and everyone else in the chain get off scot-free when we know 
that often drivers, particularly owner-drivers, are under enormous commercial pressure because they have 
overcommitted themselves to purchase a rig that they must pay off. For all these operators it will be a better 
thing, because it will mean that people will not be able to cut corners. They will not be in a situation where they 
have to cut corners to get the job. I think it is an enormously positive development. At the moment people are 
focusing on what their potential liability will be. I think the very real advantage is that in the long run it will be a 
much safer and less pressured environment because everyone will be operating off the same standards. 

Mr T.K. WALDRON: Does the minister foresee a lot of litigation earlier on and that people will be taking legal 
proceedings? 
Ms A.J.G. MacTIERNAN: The experience in the states that have already got this under way is that they have 
had investigations but they see a very rapid move towards complying behaviour. Think of the amount of time 
that has been taken to negotiate this. It started off in 1992 and the agreement was reached 11 years after in 2003. 
Someone would have certainly had to have been not wanting to know anything about what was going on in the 
industry not to have had some exposure to this. Obviously, we do not live in a perfect world and there will 
always be some people who will breach it, but the overwhelming experience has been that the move towards 
complying behaviour has been very rapid. I think we have some advantage here in some areas, in that we already 
have mandatory accreditation that has to some extent raised the bar a bit in this state. The member would know, 
for example, because we often commented about it in the earlier debate, of the steps that CBH has taken to 
introduce a sort of semi-trial. I know the member for Avon was a bit critical of this and the member for Moore 
supported it, but I thought that it was a very positive thing for CBH to have done. I used these figures last time: 
in the last quarter of 2006, of the wheat vehicles that were examined, 20 per cent were overloaded. In the last 
quarter of 2007, after CBH had introduced its scheme, the figure was down to 7.6 per cent, and that was with the 
inspection of twice as many vehicles. 

Mr T.K. Waldron: I know you have had the debate about the measure of tolerance, and I will not go into it 
again, but is that something that has not been finalised? 
Ms A.J.G. MacTIERNAN: We are discussing with CBH an interim arrangement, because there was some 
uncertainty as to when the legislation would be proclaimed and CBH needed to know in advance. We have 
therefore been negotiating an interim arrangement that more closely reflects the legislation.  
Mr M.J. COWPER: I will delay this question because we are going to move on to the provisions of the part 10 
reasonable steps defence in a minute. I understand the minister is trying to invoke a culture of change. On the 
next clause, which is clause 111, we will talk on managing unincorporated associations. I have a similar question 
on that matter. 
Clause put and passed. 

Clause 111: Liability of persons managing unincorporated associations — 
Mr M.J. COWPER: I believe this provision is a little extreme when we are dealing with unincorporated 
associations. I imagine it would mean—the minister will correct me if I am wrong—that if a sporting club is 
unincorporated and it consigns a load of sand to top-dress an oval or whatever it might be, each and every one of 
the people who are members of that unincorporated association would be liable — 

Ms A.J.G. MacTiernan: Can you give me an example of how a sporting club could be involved here? 
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Mr M.J. COWPER: As I said, it could consign a load of sand to top-dress an oval. It might be erecting a 
clubhouse. It might have a consignment of steel, gravel or whatever, and the truck might be overloaded. The 
association could find itself held liable. I am wondering whether there have been examples in the eastern states 
in which this has occurred that might justify the inclusion of this provision. I understand the cultural thing, 
minister, but I would like some examples, please. 

Ms A.J.G. MacTIERNAN: This is to stop rorting of the system and to stop people operating not as a formalised 
partnership and saying, “We’re just an unincorporated association. We’re a group of people who have got 
together. We’re not a partnership; we’re not a company. Hence, we’re going to evade liability in that way.” It is 
aimed to stop people who are operating a business jointly but who have not taken up a formal partnership from 
using some notion that they are in fact an unincorporated association as a way of obviating their responsibility. 
Very few sporting clubs that are unincorporated would have premises or would be loading trucks. 

Mr M.J. Cowper: They are not loading trucks; they are just consignors. 

Ms A.J.G. MacTIERNAN: Yes, they are consigning trucks. However, any one of those sporting clubs that are 
raising money and getting government grants etc will be an incorporated association. The chances of an 
unincorporated body being engaged in the sort of fundraising that would put it in the chain of responsibility 
seems to me to be very remote. As I said, this provision is designed to stop rorting by people who are in fact 
operating jointly but have not formalised themselves into a partnership or do not have a proprietary limited 
company and are using this as a mechanism to avoid the impact of the liability. Therefore, it is really a 
preventive mechanism. 

Mr M.J. COWPER: Although I have had a chance to examine the bills since I received them last Monday, I 
have not comprehensively read either of the reports. I am holding up the “Road Transport Reform (Compliance 
and Enforcement) Bill Regulatory Impact Statement” and also the Road Transport Reform (Compliance and 
Enforcement) Bill, which is the model provision. Are there any examples in those documents in which these 
unincorporated bodies have been a problem? 

Ms A.J.G. MacTiernan: There could be. What we are aiming at here — 

Mr M.J. COWPER: We could legislate for the man on the moon too. 
Ms A.J.G. MacTiernan: No. This is quite clearly a way in which one could easily evade the system. That is the 
reason we are putting this provision in place. If no-one does it, there is not a problem. 
Mr M.J. COWPER: Subclause (4) states — 

If a person who is concerned in the management of an unincorporated association (“person 1”) 
commits an MDLR offence then, although person 1 is not charged with the offence, every other person 
who was concerned in the management of the unincorporated association at the time the offence is 
alleged to have been committed may be charged with the offence. 

The principal offender, if one likes, in an association may be the person who organised the delivery of a load of 
sand to the sporting club. As remote as the minister says it might be, there are a number of unincorporated 
sporting clubs around the place, particularly those in a genesis phase; that is, a group of people who get together 
to promote a certain sport. For example, a BMX club might bring in some dirt to make a bit of a track. The 
principal person who arranged the consignment—the consignor, if one likes—may not be charged, but all the 
other people who are loosely associated with the unincorporated association could be deemed to be in breach of 
the legislation. Let us say there are 50 members and one of them has had a previous conviction. How do people 
go about breaking down that situation? It is a very complex and detailed issue. I find it very hard to see how a 
person who is a warden could proceed — 

Ms A.J.G. MacTiernan: How many unincorporated associations are you aware of? 
Mr M.J. COWPER: I have known about a number of them in the past. 

Ms A.J.G. MacTiernan: Have you? 
Mr M.J. COWPER: They have subsequently become incorporated. I do not presently know of any 
unincorporated ones, but I have been to meetings and spoken to people and provided them with links to help 
them become incorporated because of the inherent problems associated with being unincorporated. 
Ms A.J.G. MacTiernan: That is right. Therefore, if you are going to operate in a way in which you are engaged 
in business—this provision involves engaging in business, whether or not it is hiring trucks and moving product 
around—clearly, the sensible thing to do is to become incorporated, because otherwise, if something goes wrong, 
everyone who is currently a member of that unincorporated association has a liability. This provision just 
continues the principle that if a person is in an unincorporated association, he or she is responsible, which is the 
whole reason we have the ability to incorporate. 



Extract from Hansard 
[ASSEMBLY - Tuesday, 18 March 2008] 

 p1097b-1108a 
Mr Murray Cowper; Ms Alannah MacTiernan; Mr Terry Waldron; Mr Max Trenorden 

 [4] 

Mr M.J. COWPER: I understand that, minister. However, what I am saying is that there are times, particularly 
in situations in which a sporting group or an association is in its genesis — 

Ms A.J.G. MacTiernan: And it doesn’t get involved in trucking while it is in its genesis. 

Mr M.J. COWPER: People do not just go down to the post office, pay the fee and become an incorporated 
body. They have to organise a constitution and take all the steps required through the relevant government 
department. They must have it registered and signed off on. Under the constitution, they must provide details of 
office-bearers etc. 

Ms A.J.G. MacTiernan: And people are very unwise to get involved in business before they have done that. 
You are saying that the people have not taken all those steps, so they will start getting involved in either trucking 
operations or ordering — 

Mr M.J. COWPER: I am not saying they are getting involved in trucking operations. They are simply being 
consignees. Going by the letter of the law that the minister is detailing in this chain, if a person is a consignee at 
one of these sporting clubs, he could well be deemed liable under these proposals. I take the point. It is a long 
bow. However, having said that, a long bow of people giving the excuse that they are in an unincorporated body 
is equally harmful. 

Mr A.D. McRae: It certainly won’t be the greatest problem that they have in front of their organisation. The 
HIH Insurance collapse in 2001 and all the resultant public liability difficulties that emerged following that 
caused massive reform in associations and corporations to avoid the very circumstances that you are talking 
about. Therefore, anybody who is operating like that is putting himself at risk and should not do it, 
notwithstanding anything that we are doing in the legislation before the house today. 

Ms A.J.G. MacTIERNAN: We do not anticipate that it would be likely that we would ever have a charge laid 
under this provision. The reason we have put this provision in the bill is to stop possible rorting of the system. If 
we did not have it in the legislation, we might well encourage people to use this as a ruse. However, given that it 
is in the bill, it will stop people who operate businesses of various types from using this as a ruse. We expect that 
these sorts of sporting clubs, by and large, almost inevitably, will be incorporated associations. Indeed, if they 
are not and they are doing things that are unwise and unsafe, someone has to be accountable, and, quite frankly, 
it is the members of the association. If people choose to enter into these sorts of arrangements while they are 
members of an unincorporated association, they need to know what the consequences of their behaviour might 
be.  

Mr M.J. COWPER: I would have thought that this matter would have been covered quite reasonably under 
clause 113. Any person, including the employer and anyone down the chain, is held liable notwithstanding that 
the driver of a vehicle who has committed an offence remains liable for prosecution. That sums it up. To refer to 
associations and unincorporated bodies etc loses the issue in the wash. The minister has not been able to justify 
whether that has occurred in the eastern states. The minister is arguing that we need to head this off at the pass 
before someone thinks of it. 

Ms A.J.G. MacTiernan: That is right. 

Mr M.J. COWPER: I find that interesting. 

Clause put and passed. 

Clauses 112 and 113 put and passed. 

Clause 114: Reasonable steps defence — 
Mr M.J. COWPER: I want to go through a number of different situations. Clause 114(1)(b) states — 

either — 

(i) the person had taken all reasonable steps to prevent the commission of the offence; or 

(ii) there were no steps that the person could reasonably be expected to have taken to 
prevent the commission of the offence. 

Over the weekend I spoke to a number of operators at the grassroots level about several aspects of this bill. An 
issue that arose was that a stationary truck can be loaded within the legal limits. However, the truck could be 
loaded in a fashion whereby the weight of the load is distributed over the axle. Each axle has a load-bearing 
capacity. The load could be positioned too far forward and sit only over the bogey axels and not the ties. 
Notwithstanding that the truck might well be under the limit, the driver could find himself in a difficult situation 
by having too much weight over the front axles. When I talked to the operator of this business, he told me that a 
fellow standing in front of a loader could neither read nor write. The load was heading to the new freeway. The 
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product was crushed down to two millimetres for Agline, and another vehicle was used for road base. They all 
had different weights. 

Ms A.J.G. MacTiernan: Are you saying that he was unable to guarantee that he could safely load his cargo? 

Mr M.J. COWPER: I asked him whether he had load cells and he said that they did. The particular driver he 
was referring to has a considerable amount of experience. However, he is not even very good with arithmetic. 
That is the sort of person who is operating in the industry. 

Ms A.J.G. MacTiernan: Are you seriously saying that a company employs someone who is responsible for 
loading a vehicle but who does not have the basic skills that enable him to do the job? Would it be okay in the 
mining industry to say that this guy cannot read or write so we don’t know how much oxygen we are putting 
down the mine or whether a vehicle is in a safe condition to be taken into a mine site? You would be crucified! 

Mr M.J. COWPER: Are you saying that people who cannot read or write should not have a job? 

Ms A.J.G. MacTiernan: No. I am saying that if someone is unable to do the job and protect the safety of the 
person who drives the vehicle or to protect the safety of the other people on the road, that person should not be 
doing it. 

Mr M.J. COWPER: This person has every certificate going. 

Ms A.J.G. MacTiernan: You are saying to me that this person should be given an immunity — 

Mr M.J. COWPER: I never said that, minister. 

Ms A.J.G. MacTiernan: — to take on an unsafely loaded vehicle. That is unbelievable. 

Mr M.J. COWPER: I am giving the minister examples that exist right now. 

Ms A.J.G. MacTiernan: This is why we need the legislation. 

Mr M.J. COWPER: I am here to talk to the minister and she is yelling. If the minister wants to do it that way, I 
will yell right back at her. I am telling the minister what is happening out there right now. I am not saying what 
is correct or not. 

Mr A.D. McRae: What do you think is correct? 

Mr M.J. COWPER: Why does the member for Riverton not rise to his feet and make a contribution to the 
debate when it is needed? I will not respond to interjections from the member ever again. Will the minister 
provide examples of the reasonable steps provisions, given that the loading weight on axles can vary from time 
to time? Another issue is where the trucks are weighed. I learnt of an example concerning Boral Ltd in Orange 
Grove. Its truck drivers are so concerned about the bills that they are loading the road trains with just 40 tonnes 
of product when they have the capacity to carry 50 tonnes—this is just in case they are not loaded properly. They 
unload the trucks and reload them again, which adds to the cost of material and the time taken to deliver the 
product. Eventually there will be a flow-on effect because of these matters. 

Ms A.J.G. MacTIERNAN: That was a most interesting contribution by the member. We could not have asked 
for a better illustration of exactly why this legislation is needed. Let us be very clear that this legislation does not 
introduce the requirement that loads must be properly distributed. That is already the law. We are saying that 
instead of the driver being the only person in the spotlight, other people in the chain will be in the spotlight. The 
case the member cited is a perfect example of why this legislation is needed. A bloke who is running a factory is 
loading up the vehicles and he does not care. 

Mr M.J. Cowper: He does not have a factory. 

Ms A.J.G. MacTIERNAN: Whatever operation he runs. He loads the trucks and sends them on their way. He 
has employed someone who is apparently incapable of undertaking the basic steps necessary to ensure that the 
loads are properly distributed. It does not worry the employer because he is not in the spotlight. He can 
improperly load the vehicles and allow them to go on the roads with absolute impunity, and the driver picks up 
the responsibility. We are introducing this legislation so that the gentleman the member spoke to can no longer 
say that it is not his problem and that it is someone else’s problem. He must take responsibility and put in place 
the appropriate systems. He must ensure that the people who work for him are properly trained. If they cannot 
read, maybe there is another way that he can employ them so that the company can discharge its liabilities. The 
person who cannot read might be capable of operating other mechanisms. However, it is no longer acceptable for 
the persons who load vehicles to say that they do not care what happens because it is the driver’s responsibility 
and that it is not their problem if the truck overturns because it is improperly loaded. 
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Mr T.K. Waldron: I get the point of what you are saying but people are concerned that if an owner of a 
business does the necessary training and ensures that his drivers do understand the road technique but the driver 
for some reason messes up, despite having done everything correctly, the owner will get done. 

Ms A.J.G. MacTIERNAN: I understand that. However, I go back to the reasonable defence mechanism. If a 
person shows that he has done everything that he could have reasonably been expected to do, such as putting in 
place the appropriate weighing equipment, providing training and ensuring that the driver has achieved whatever 
green or blue ticket — 

Mr T.K. Waldron: That they have taken every step that they should. 

Ms A.J.G. MacTIERNAN: That is right. It is not an absolute liability. There is a defence that the person has 
done everything that could reasonably have been done, including putting in place all the reasonable supervision 
structures. Someone might act completely irresponsibly despite the proper supervisory mechanisms, training 
mechanisms and proper equipment that had been put in place. Someone out of sheer devilment or complete 
incompetence could do something wrong, which is why the legislation sets out the sorts of things that will be 
taken into account. They include such things as the provision of the infrastructure, the training mechanisms and 
the supervisory regime. This is the same regime that applies at the moment under WorkSafe Western Australia. 
These obligations apply under the WorkSafe WA legislation. If a person can demonstrate that he did all that 
could be reasonably expected of him as an employer, he will be able to avail himself of the reasonable steps 
defence. As I said, bearing in mind that we are trying to effect cultural change so that employers put in place that 
higher standard, we would certainly always look at the systems that people had in place.  

Mr T.K. Waldron: There is a perception and a fear in the community that that might not work out.  

Ms A.J.G. MacTIERNAN: I do not think that is a well-founded perception.  

Mr M.J. COWPER: I refer to subclause (2)(b), which states — 

the measures available and measures taken for any or all of the following — 

(i) to accurately and safely weigh or measure the vehicle or its load or to safely secure 
the load in or on the vehicle;  

Can the minister enlighten the house on how the wardens will go about weighing the vehicles? I am leading to 
another question.  

Ms A.J.G. MacTIERNAN: We are talking about the reasonable steps defence and the sorts of things that the 
court will take into account in determining whether reasonable steps were taken. One of the very obvious things 
that will be relevant is whether a company had introduced the use of a weighbridge or some other weighing 
device. Quite clearly, that is something that one would expect to be taken into account by a court in assessing the 
reasonable steps defence.  

Mr M.J. COWPER: That being the case, let us say that a weighbridge is utilised by a company to weigh its 
truck. The truck is subsequently stopped and weighed by the wardens and the weighbridge used by the company 
is found to have been inaccurate. For instance, a public weighbridge may have been used. I imagine that a public 
weighbridge would be the responsibility of the Crown. I understand that public weighbridges are owned by the 
government in certain circumstances. That being the case, will the Crown be bound by this legislation? Could the 
owners of these public weighbridges—in some cases the government—be found liable?  

Ms A.J.G. MacTIERNAN: The member is fairly confused. If someone sought to rely on this provision, he 
would need to outline that he had put in place steps to accurately or safely measure the vehicle or its load. If a 
weighbridge or weighing device were used within that person’s yard, he would have an obligation to ensure that 
the equipment was properly calibrated and that he had complied with the manufacturer’s instructions on how 
often the equipment had to be recalibrated, which any weighing equipment requires. If a person relied on a 
public weighbridge and the public weighbridge was faulty—say, it was operated by Main Roads Western 
Australia, if there is such a weighbridge—he would not be attributed with that blame as it would be reasonable 
for him to have relied on an accredited weighbridge. Again, as we have seen with other measures in this bill, I do 
not think that the fundamental scheme is understood by the member. This clause sets out a range of things that 
will be taken into account to show that an employer or the directors of a company have tried to do the right thing. 
It is not an absolute. For example, a person may have complied with all the manufacturer’s instructions for a 
weighbridge but, for some reason or other, it has not accurately weighed a load. For instance, someone may have 
crept into the yard at night and sabotaged the equipment. That would not discount the ability of that person to 
rely on the reasonable steps defence. He would have to produce his documentation to show that certain checks 
were done on certain days, as required by the manufacturer. If a public weighbridge had been relied upon, 
obviously that would be factored into the reasonable steps defence, as it would be a reasonable proposition to 
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rely on a publicly accredited weighbridge. The fact that a weighbridge was inaccurate would not in any way 
damage a person’s access to the reasonable steps defence.  

Mr T.K. Waldron: Just on that point, the weight of grain can vary because of soil type, and a farmer sometimes 
does not know that until he gets into it. If a farmer advised his truck driver that he needed to be wary of that or to 
take note when he went to the bin — 

Ms A.J.G. MacTIERNAN: No, he would have to do more than that. He should in fact be doing things to 
determine the moisture content of the grain. I believe that hand-held devices can be used to test the moisture 
content. There are also load cells. Also, later-generation trucks are incorporating these devices into the vehicles. 
We are going through a transition phase. We are going through a cultural change, and farmers have to know 
these things. If a farmer cannot determine the weight of a load because he has not equipped himself with a load 
cell or is unable to reliably calculate the moisture content of the grain and therefore the weight of the load, he 
had better under-load the truck to provide himself with a measure of protection. Everyone talks about how hard it 
is to make accurate predictions, but as soon as Co-operative Bulk Handling Ltd put in place a control 
mechanism, compliance suddenly improved dramatically. Apparently miraculously, CBH has been able to get 
everyone to be far more accurate in what they do. I suspect that the difficulties are a little more manageable than 
we are sometimes led to believe.  

Mr G. Snook: It did not eliminate it, though, minister.  

Ms A.J.G. MacTIERNAN: No, but that is because they had a fairly generous margin. When we start cutting 
that margin — 

Mr G. Snook: There is still going to be a percentage.  

Ms A.J.G. MacTIERNAN: Yes, but people have to start taking responsibility. Please, please, please understand 
this: no new loading law is being introduced. It is a question of who is responsible. Why was it that there 
appeared to be no concern when it was only the driver who was liable? No-one worried about whether the wheat 
was light or heavy when only the driver was in the frame. As soon as the farmer is in the frame, it is a case of, 
“Oh my God, we had better do something about it!”  

Mr M.W. TRENORDEN: I would like to get into that debate, but that is not what I am going to do. I will keep 
to the clause. I have a personal reason for asking about the reasonable steps defence. A situation occurred to me 
some years ago and I wonder how it might be avoided in the future. I am not trying to get precise answers from 
the minister. For example, five tonnes of steel were loaded onto the back of a truck. Perhaps OneSteel placed the 
requirements for what had to be done to tie down such a load on the internet. If that were the case, the average 
truck driver would never know about it. I agree with the minister’s proposition. I totally agree with the chain of 
responsibility. I am just asking the minister how this will work in practice. Under current circumstances, the 
drivers who turn up at depots will not necessarily know the specifications for their loads. Some drivers are not 
the brightest people on earth—many of them are, but some of them are not. I will just repeat myself: I am 
100 per cent supportive of what the minister is attempting to do in this bill; I am just trying to find out how it 
might work in practice.  

Ms A.J.G. MacTiernan: Who was the actual loader and consignor?  

Mr M.W. TRENORDEN: It was at a collecting depot. It was a point of receival. It was not OneSteel’s yard. 
OneSteel had delivered it to a depot, and the driver turned up to pick up his load.  

Ms A.J.G. MacTiernan: Who actually owned the steel at that point?  

Mr M.W. TRENORDEN: I guess we could say it was the person from Merredin who was purchasing the steel. 
I imagine the steel would have been on some sort of prepaid consignment arrangement or under a commitment to 
pay. I understand that under the law whoever has committed to pay owns the consignment.  

Ms A.J.G. MacTiernan: We are presuming that originally it came from OneSteel to the yard.  

Mr M.W. TRENORDEN: That is correct.  

Ms A.J.G. MacTiernan: It was then taken by a trucking company to wherever it was headed?  

Mr M.W. TRENORDEN: Yes.  

Ms A.J.G. MacTiernan: From my recollection of what the member said during the second reading debate, the 
driver was charged and the driver was able to get off the charge? Does the member remember what his defences 
were?  

Mr M.W. TRENORDEN: No-one told him what to do.  
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Ms A.J.G. MacTiernan: That is a perfect example. This provision will stop everyone saying that it was 
someone else’s fault.  

Mr M.W. TRENORDEN: I understand that and I totally support it. I do not want a defence available for, say, 
OneSteel to say that if a carrier is going to take a load he must do certain things and that has been put on the 
internet. The driver may never see that on the internet. I support the provision, but I want to understand how the 
communication will be made about where the responsibility rests. Unlike the minister, I am not a lawyer but in 
my view OneSteel was at fault because it should have instructed how its product could be carried. Others may 
disagree with me totally. I would like to know how the bill reflects the circumstances involving a court case that 
every Western Australian could look at, in which a truck driver avoided responsibility by saying that no-one had 
told him what to do, which is probably pretty logical.  

Ms A.J.G. MacTiernan: Certainly the person who would have been responsible for sending the product to the 
yard would have responsibility for showing that he had taken all reasonable steps to ensure that the product was 
loaded safely and the people who were doing the loading were trained and had an understanding of the rules.  
Mr M.W. TRENORDEN: The circumstances, which could be happening now somewhere else, could mean that 
OneSteel delivers the steel to the depot and leaves. 
Ms A.J.G. MacTIERNAN: In delivering it to the depot, OneSteel must take into account that it will be relying 
on the depot to safely discharge the load. Therefore, as part of its business practice, when it is entering into a 
contract, if it is going to avail itself of the reasonable steps defence, it will have to be able to show that it had 
reasonable grounds to believe that the company that it had left it with had in place reasonable equipment and 
training mechanisms to ensure that was safely done. No-one will be able to say that he did not know. People 
must show that they have done all that could be reasonably done to trust that the next person in the chain knew 
what he was doing and had properly equipped and resourced that activity to be done safely.  
Mr M.W. Trenorden: The other process that should occur is inspection before the truck leaves the depot. I 
agree with the minister. The training process should be that the loader understands the requirements of whatever 
the load is.  
Ms A.J.G. MacTIERNAN: I refer the member to clause 114(2)(b)(v), which provides for measures to exercise 
supervision or control over others involved in the activities leading to the breach. 
Clause put and passed. 
Clause 115: Defence for responsible persons — 
Mr M.J. COWPER: Can the minister give an example of when a prosecution for an MDLR offence would 
apply under this clause? I note that subclause (2) states — 

The defence mentioned in subsection (1) is not available if the offence involves an alleged defect in 
relation to a vehicle, unless the person . . . also proves that — 

(a) before the vehicle ceased to be under the person’s control, it had not been involved in 
the commission of a breach of a road law relating to the defect; and 

(b) after the vehicle ceased to be under the person’s control, a material change was made 
that resulted in the alleged defect. 

I am referring to a truck driver, as suggested by the member for Avon, who has loaded a particular product at one 
yard and gone to another yard and picked up another load and as a result may have multiple loads. I am 
wondering how a warden would be able to drill down and work out who was responsible under those 
circumstances if there was a loading issue and whether there might be a loophole in this legislation. 

Ms A.J.G. MacTIERNAN: As we explained earlier in this debate, there is a two-phase process. The prosecution 
has the responsibility to set out the elements of the offence; therefore, the government—whether it be the police, 
Main Roads or the Department for Planning and Infrastructure—has the obligation to establish that the offence 
was committed and that truck X was on the road, was overloaded and was not properly restrained or had an 
unbalanced load. Those are, therefore, the elements the prosecution must prove. The defendant can then raise a 
defence. The prosecution does not have the obligation to prove the defence. If someone commits murder, the 
prosecution does not have to prove that it was not committed in self-defence; it is up to the person raising the 
defence to establish the defence. If, for example, the driver’s truck was stolen, he would raise the defence that 
the truck was stolen at the time. He would raise, as evidence that the truck was stolen, the fact that he had a 
police report and that he had given a sworn statement to the police that his truck was stolen. He might be able to 
produce some other evidence, such as someone who had seen the truck being stolen. There are any manner of 
things that the driver could raise to prove the defence. It is not, therefore, up to the prosecution to establish the 
elements of the defence. 
Clause put and passed. 
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Clauses 116 to 119 put and passed. 
Clause 120: Matters to be considered by courts when sentencing —  
Mr M.J. COWPER: This provision reads — 

(1) When a court is determining the kind and level of sanction to be imposed in respect of a breach 
of a mass, dimension or loading requirement it is to have regard to each of the following 
propositions relating to the breach — 

(a) that a minor risk breach may give rise to either or both of the following — 

(i) an appreciable risk of accelerated road wear; 

(ii) an appreciable risk of unfair commercial advantage; 

This clause sets out five per cent or less over the weight in relation to mass—correct? If it is only a minor breach, 
how does a court determine the level of sanction to be imposed? On whom do magistrates or judges—the 
courts—rely to give expert advice about appreciable risk of road wear, given that not all roads are the same; 
some are newer and of better construction than others? 
Ms A.J.G. MacTIERNAN: This information would be provided by the prosecution. The expert witnesses 
would be called from within or outside government to give expert evidence as to the extent of accelerated wear 
or the unfair commercial advantage that was obtained. I keep going back to this point: the road transport industry 
is a very competitive industry. When some operators cut corners, it makes it very difficult for their competitors 
who might want to operate in a fair and safe way to in fact do so. It is important that these matters are taken into 
account in determining the sentence. The fact a vehicle is light, creating very little accelerated road wear, will be 
taken into account. That is different from a heavy vehicle. Five per cent on a heavy vehicle can create a lot more 
problems on a road than five per cent on a little van. For “minor risk” breaches, the court takes into account two 
subparagraphs. When it goes up to a “substantial” breach, the court takes other matters into account, like traffic 
congestion, public amenity and damage to road infrastructure. Paragraph (c) outlines that the court takes into 
account the risk of harm to public safety or the environment. A provision in relation to minor risk cannot be read 
without looking at the schema. In determining the penalty under “minor risk”, we look at two subparagraphs; 
when we get up to “substantial risk”, we look at five subparagraphs; and when we get up to “severe risk”, we 
look at six subparagraphs.  
Mr M.J. COWPER: I take the minister’s point in relation to minor risk. An engineer or a suitably qualified 
expert would give that advice. An interpretation of circumstances may vary from one day to another or from one 
part of the state to another. I imagine there will eventually be some guidelines to direct those people in this 
regard. 
How does one determine whether, in the case of a substantial and severe risk, there is an unfair commercial 
advantage? I recall that there is a multiplier effect somewhere in this bill. How does one determine an unfair 
commercial advantage? Do we trot out a competitive company and start gauging freight rates or the cost of 
delivering in a particular area? Will the minister provide an example of how that could be applied?  
Ms A.J.G. MacTIERNAN: The additional cost to move that load could be calculated whilst complying with the 
load requirements. For example, it could be calculated relatively readily how much more it would have cost if 
the loading was to the correct limit. I do not see it as a terribly difficult matter. If it costs $100 to move one tonne 
and 1.05 tonnes, it would be relatively easy to calculate what the commercial advantage would be and whether 
the latter load was likely to have secured a commercial advantage.  
Each day the courts have to grapple with sentencing. Psychiatrists and psychologists give advice to the courts on 
the mental state of persons who have been convicted of crimes. I would have thought that that is a far more 
imprecise science than the level of damage that is done to an overloaded or wrongly loaded truck. I hope that 
tomorrow we will be in a position to table a document that a member asked to be tabled, because it will actually 
show how axle loading incrementally impacts on wear and tear on the roads. Compared with the sorts of 
imprecise science that come before courts every day, as you, Mr Speaker, would know from your previous life as 
a clerk of courts, this is a relatively straightforward matter. This regime of three categories of consideration will 
not provide the same outcome, but it will ensure that the same sorts of things are taken into account across 
Australia. Therefore, there would be guidance to a court on what can be taken into account in various categories 
of breach.  
Clause put and passed.  
Clause 121 put and passed.  
Clause 122: Previous convictions of MDLR offences — 
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Mr M.J. COWPER: I understand the reason for uniformity of industry mass, dimension and load restraint, or 
MDLR, across the states. However, if somebody commits an offence in one state and then comes to Western 
Australia and commits a similar offence, would that be a first or second offence?  
Ms A.J.G. MacTIERNAN: This provision states that the jurisdiction in which the offence took place is 
immaterial. The answer to the member’s question is that if a first offence was committed in New South Wales 
and the second offence was committed in Western Australia, my understanding of the clause is that the offence 
committed in WA would be a second offence. The clause states that the jurisdiction in which the offence has 
been committed is immaterial when determining the status of prior convictions.  
Clause put and passed.  
Clause 123 and passed. 
Clause 124: Power to affect driver’s licence — 
Mr M.J. COWPER: This clause comes under division 4, “Driver and vehicle licence sanctions”. Subclause (2) 
states —  

The court that finds a person guilty of an MDLR offence by driver may make one or either of the 
following orders — 

(a) that for a specified term not exceeding 5 years the person is disqualified from obtaining or 
holding a driver’s licence, either generally or of a specified kind; 

(b) that for a specified term not exceeding 5 years, the person is disqualified from driving on a 
road a motor vehicle of a class of a specified kind.  

Would it be reasonable to say that if a truck driver with a multicombination licence were to commit an offence, 
he could have that licence suspended, but he could still be entitled to drive another class of vehicle, such as a 
passenger vehicle?  

Ms A.J.G. MacTIERNAN: It is possible that this would allow a court, if it thought appropriate, to disqualify the 
person from holding a multicombination licence but not disqualify the person from holding a general licence. 

Clause put and passed. 

Clause 125: Power to affect vehicle licence —  
Mr M.J. COWPER: This clause provides that a court may order the suspension of a driver’s licence even 
though the disqualified person is not present in court. From my experience, the courts are generally reluctant to 
disqualify people from driving if they are not present in court, other than when it is a demerit points suspension, 
or when the person is served with a document. I am referring in particular to subclause (4), which states — 

If the court considers that another person who is not present in court may be substantially affected by an 
order under this section, the court may issue a summons to that other person to show cause why the 
order should not be made.  

Can the minister clarify that?  

Ms A.J.G. MacTIERNAN: The problem is perhaps created by the use of the word “licence”. We are talking 
here about the licence of a vehicle, not the licence of a driver. The court may believe that the appropriate penalty 
is that the truck be deregistered. Therefore, the offender who is in court, who may be, for example, the partner in 
a trucking operation, may face the penalty of having his truck deregistered. However, the co-owner of that 
vehicle, who is not present in court, will obviously be affected commercially if the vehicle is deregistered. This 
clause provides the capacity for the court to summons that other person so that that person can show cause why 
the order should not be made.  

Clause 125 recognises that the person whose convictions have led to the vehicle being deregistered might not be 
the only person with a legitimate interest in the vehicle, and that the other person might be able to discharge all 
the elements of the reasonable steps defence and could argue that his livelihood would be unduly affected by the 
deregistration of this vehicle. 

Clause put and passed. 

Clause 126: Supervisory intervention orders —  

Mr M.J. COWPER: Clause 126(3) states — 

(3) A supervisory intervention order may require the person, at the person’s own expense and for a 
specified period not exceeding one year, to do any or all of the following — 

. . .  
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(i) appointing or removing staff to or from particular activities or positions; 

(ii) training and supervising staff; 

(iii) obtaining expert advice as to compliance; 

(iv) installing monitoring, compliance, managerial or operational equipment; 

I understand that a lot of trucks have on-board computers now at any rate —  

(v) implementing monitoring, compliance, managerial or operational practices, 
systems or procedures; 

Does the minister envisage that this clause could put a bit of an impost on businesses? As the minister said 
earlier, it is a very competitive market, and having to implement some or all of these provisions for up to 12 
months could be the difference between a person being in business and not. At the time of the court appearance, 
the person subject to the order could make representations to the magistrate. However, is there any way in which 
the person could have the conditions of the supervisory intervention order modified if they were found to be too 
onerous? 

Ms A.J.G. MacTIERNAN: That is a very interesting contribution, because it is certainly in stark contrast to the 
reaction to the government’s provision concerning a recidivist offender on a train. We are about to introduce a 
new penalty banning recidivist offenders, which includes the offender being given a right to comment before he 
gets banned. The opposition considered that to be absolutely outrageous, and said that it was tantamount to 
having to get the approval of the offender. The member is now saying that he wants that process to be applied to 
repeat offenders under these provisions.  

I ask the member to read subsection (2). It is quite clear that this provision, and the ability to provide supervisory 
intervention orders, is for recidivists who the court considers systematically, or persistently, commit MDLR 
offences. If the government is going to get tough on crime, it is going to get tough on people who are systematic 
or persistent recidivists. We could say, “Close them down”, but we are not; we are saying that in those 
circumstances the court can work with the offenders and set out the sorts of things they have to do. I find it very 
interesting and I take some offence to the fact that last week the member was arguing that within a prohibition 
order—which orders are given for a one-off offences—the government should outline exactly what must be done 
to be compliant. The government said that that was over the top, but it is saying that if people have shown a 
systematic and persistent pattern of offending, an intervention order will be one of the measures available to the 
court. It seems to me to be a most sensible proposition. The only alternative would be to rub these people out of 
business altogether. 
Clause put and passed. 

Clause 127: Supervisory intervention order to be complied with — 
Mr M.J. COWPER: Who will be going around ensuring that the supervisory intervention order is complied 
with? I meant to ask earlier how many additional people will be employed to conduct all the functions of this bill 
and whether any funding has been allocated to support it. 
Ms A.J.G. MacTIERNAN: Fortunately, I have a lot more confidence in the integrity of the road transport 
industry than the erstwhile, moonlighting policeman does. 

Mr M.J. Cowper: Have you ever driven a truck? 

Ms A.J.G. MacTIERNAN: No, I have not, but I do not think that truck drivers are as completely hopeless, 
incompetent and unprofessional as the member appears to do. We need to go back to this: these supervisory 
intervention orders will be applied only against persons who systematically or persistently commit MDLR 
offences. We do not envisage them being given out every day. We think that they will be given out fairly rarely, 
because we do not believe that we will see a massive noncompliance culture. We think that, by and large, 
companies will be sensible and will do the right thing. However, when operators persistently and systematically 
commit these offences and we have to apply the order—as I said, we do not think there will be a great many of 
them—it will be a person from the Main Roads inspectorate who is charged with the responsibility of ensuring 
the compliance with that.  
Clause put and passed. 
Clause 128 put and passed. 
Clause 129: Prohibition order to be complied with — 
Mr M.J. COWPER: The previous clause dealt with prohibition orders and this clause deals with prohibition 
orders to be complied with. The penalty, which is a fine of 200 penalty units, when multiplied by 50 will result 
in a fine of $10 000. That is an interesting comment rather than a question to the minister. People can slug a 
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copper in this state and get only a community-based order, but if they fail to comply with this particular order, 
they will get a $10 000 fine. 

Ms A.J.G. MacTiernan: It is the maximum penalty.  
Clause put and passed. 
Clauses 130 and 131 put and passed. 
Clause 132: Regulations — 
Mr M.J. COWPER: Subclause (1) reads — 

The Governor may make regulations prescribing all matters that are required or permitted by this Act to 
be prescribed, or are necessary or convenient to be prescribed for giving effect to the purposes of this 
Act. 

Is the minister saying that if we want an amendment to the regulations, it must be done by way of a submission 
to the Governor and not by the minister?  
Ms A.J.G. MacTIERNAN: All regulations are signed by the Governor. What happens is that the minister 
prepares regulations. They then go to the Governor via Executive Council. The Governor signs off on them and 
they are then gazetted. That is the process for regulations. May I commend the member for Southern River, who 
is not here at the moment, who is proposing to provide a training program for members on the basic principles of 
delegated legislation. I think it is a very timely decision for that. I would certainly encourage the member for 
Murray to avail himself of that very excellent opportunity that I understand will be made available.  

Clause put and passed. 

Clause 133 put and passed.  

Clause 134: Exemptions from regulations in emergencies — 
Mr M.J. COWPER: Clause 134 reads, in part — 

The regulations may provide for the Commissioner of Main Roads to exempt a vehicle or its load or a 
vehicle and its load from the application of a mass, dimension or loading requirement in an emergency 
area as defined in the Emergency Management Act 2005 . . .  

I take it that this provision will apply to the movement of heavy machinery such as bulldozers and loaders in a 
bushfire situation. I understand that that would be the situation this provision applies to. Who can authorise that 
on the ground? 

Ms A.J.G. MacTIERNAN: This is an existing provision and it operates as the member thinks.  

Clause put and passed. 

Clauses 135 to 149 put and passed. 

Title put and passed. 
 


